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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .1 7(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on May 15, 
2008 has been entered. 



Claim Rejections - 35 USC § 103 

The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

Claims 1-2 and 8 remain rejected under 35 U.S.C. 103(a) as being 
unpatentable over Kuhrts (US 2003/0228369) in view of Pilz et al (US 4,263,253) for 
the reasons stated in the Office action mailed September 7, 2007. 

The references and rejections are incorporated as cited in the previous Office 

Action. 

In regard to newly added limitation of the concentration of the xanthohumol 
extract, it is noted that Regarding storage recitation, it is noted that although the 
references do not specifically disclose every possible quantification or characteristic of 
its product, concentration of the xanthohumol extract, this characteristic would have 
been expected to be in the claimed range absent any clear and convincing evidence 
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and/or arguments to the contrary. The combination of references disclose the same 
starting materials and methods as instantly (both broadly and more specifically) 
claimed, and thus one of the ordinary skill in the art would recognize that the 
concentration of the xanthohumol extract, among many other characteristics of the 
product obtained by referenced method, would have been an inherent result of the 
process disclosed therein. The Patent Office does not possess the facilities to make and 
test the referenced method and product obtain by such method, and as reasonable 
reading of the teachings of the references has been applied to establish the case of 
obviousness, the burden thus shifts to applicant to demonstrate otherwise. 

Claims 3-7 remain rejected under 35 U.S.C. 103(a) as being unpatentable 
over Kuhrts (US 2003/0228369) in view of Pilz et al (US 4,263,253), Erdelmeier et 
al. (US 2005/0042318) and Babish et al. (US 2003/0113393) for the reasons stated 
in the Office action mailed September 7, 2007. 

The references and rejections are incorporated as cited in the previous Office 

Action. 

Claims 9-13 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Kuhrts (US 2003/0228369) in view of Pilz et al (US 4,263,253), Ohnogi et al. (US 
2004/0002423) for the reasons stated in the Office action mailed September 7, 
2007. 

The references and rejections are incorporated as cited in the previous Office 

Action. 
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Response to Arguments 

Applicant's arguments filed June 12, 2008 have been fully considered but they 
are not persuasive. 

On page 2 of the Reply to the Office action mailed September 7, 2007, 
Applicants state that "Kuhrts only discloses that xanthohumol is one of a variety of alpha 
acids extracted by the method, and never discloses a particular percentage of 
xanthohumol obtained". In response to applicant's arguments against the references 
individually, one cannot show nonobviousness by attacking references individually 
where the rejections are based on combinations of references. See In re Keller, 642 
F.2d 413, 208 USPQ 871 (CCPA 1981); In re Merck & Co., 800 F.2d 1091, 231 
USPQ 375 (Fed.Cir. 1986). 

On page 3 of the Reply, Applicants state that "the information in Kuhrts regarding 
the high concentration of alpha-acids and that one of the primary alpha-acids would be 
xanthohumol is not correct. Only humulon is an alpha acid, wherein xanthohumol is a 
polyphenol. Therefore, Kuhrts does not disclose the same type of process as claimed 
herein". Examiner respectfully disagrees. Recitation of xanthohumol in different 
references does not provide its constant or unwavering definition. Different references 
choose to label xanthohumol differently. In any case, Kuhrts clearly states that 
extraction of alpha acid and xanthohumol as an alpha-acid [0045]. 

On page 3 of the Reply, Applicants state that "[t]he accompanying declaration of 
Dr. Manfred Gehrig, one of the inventors of the present application, demonstrates 
that it is unexpected that the particular extraction parameters used in the herein claimed 
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method would produce such a large amount of xanthohumol". The declaration under 37 
CFR 1 .132 has been considered, but is not deemed persuasive. The declaration was 
submitted as an evidence of unexpected extraction parameters that produces amount of 
xanthohumol as claimed. However, no comparative experimental data has been 
provided to support the unexpected result. As stated in the previous Office actions, 
Kuhrts discloses supercritical carbon dioxide extraction [0043]. Kuhrts teaches that 
"CO2 is the most commonly used material in supercritical fluid extraction and 
fractionation. Supercritical C0 2 extraction also allows for better separation and 
fractionation of certain components in hops" [0043]. Kuhrts also teaches that extraction 
of hops yields high concentration of alpha acids [0047] and one of the primary alpha- 
acids is xanthohumol. [0045]. In regard to claim 8, Kuhrts discloses producing powders 
from high viscosity fluids by mixing high viscosity fluid and absorbing agent (Abstract). 
Pilz et al teach that solubility effect in compressed supercritical gases has been known 
for approximately 100 years (Col.1 lines 59-61). Pilz also teaches that "reference to 
"supercritical" conditions means under conditions which are above critical temperature 
and pressure and a "supercritical gas" is a gas under supercritical conditions" (Col. 2 
lines 13-16). Pilz et al teach carbon dioxide as a supercritical solvent. Pilz et al teach 
that the process is carried out under pressures between 20 and 1200 bar (Col. 2 lines 
52-53) and temperature range from 20 to 140°C (Col. 2 lines 48-49). Pilz et al also 
teach the use of supercritical gases is particularly suitable for solids which required to 
be very pure (Col. 2 lines 27-28). 
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Since Kuhrts teaches extraction of hops with supercritical carbon dioxide and Pilz 
et al discloses specific parameters for supercritical carbon dioxide as a solvent, it would 
have been obvious to one of the ordinary skill in the art at the time the invention was 
made to modify the disclosure of Kuhrts et al and to apply temperature and pressure 
ranges taught by Pilz et al in order to produce a pure extract as disclosed by Pilz et al. 
As taught by Pilz et al, solvent has a better capacity when pressure is higher. One of 
ordinary skill in the art would have been motivated to increase pressure during 
supercritical C0 2 extraction in order to produce more concentrated extract. 

On page 3 of the Reply, Applicants state that "Pilz adds nothing to Kuhrts". 
Examiner respectfully disagrees. As stated in the previous Office Action, Pilz et al teach 
dissolving a solid in a gas which is under supercritical conditions of temperature and 
pressure (Col. 2 lines 19-20). Pilz et al teach that the process is carried out under 
pressures between 20 and 1200 bar (Col. 2 lines 52-53) and temperature range from 
20 to 140°C (Col. 2 lines 48-49). Pilz et al also teach the use of supercritical gases is 
particularly suitable for solids which required to be very pure (Col. 2 lines 27-28). 

On page 4 of the Reply, Applicants state that disclosure of Pilz "has absolutely 
nothing at all to do with obtaining xanthohumol from hops, and teaches nothing with 
respect to the particular temperature and pressure conditions claimed herein". 
Examiner respectfully disagrees for the reasons stated immediately above. 

In response to applicant's argument that Pilz is nonanalogous art (pages 4-5 of 
the Reply), it has been held that a prior art reference must either be in the field of 
applicant's endeavor or, if not, then be reasonably pertinent to the particular problem 
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with which the applicant was concerned, in order to be relied upon as a basis for 
rejection of the claimed invention. See In re Oetiker, 977 F.2d 1443, 24 USPQ2d 1443 
(Fed. Cir. 1992). In this case, Pilz et al teach dissolving a solid in a gas which is under 
supercritical conditions of temperature and pressure (Col. 2 lines 19-20). Pilz et al teach 
that the process is carried out under pressures between 20 and 1200 bar (Col. 2 lines 
52-53) and temperature range from 20 to 140°C (Col. 2 lines 48-49). Pilz et al also 
teach the use of supercritical gases is particularly suitable for solids which required to 
be very pure (Col. 2 lines 27-28). 

Applicants' arguments regarding rejection of claims 3-7 under 35 U.S.C. 103(a) 
as being unpatentable over Kuhrts (US 2003/0228369) in view of Pilz et al (US 
4,263,253), Erdelmeier et al. (US 2005/0042318) and Babish et al. (US 2003/01 1 3393) 
and claims 9-13 under 35 U.S.C. 103(a) as being unpatentable over Kuhrts (US 
2003/0228369) in view of Pilz et al (US 4,263,253), Ohnogi et al. (US 2004/0002423) 
are not deemed persuasive for the reasons stated above and in the previous Office 
action mailed September 7, 2007. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to VERA STULII whose telephone number is (571)272- 
3221 . The examiner can normally be reached on 7:00 am-3:30 pm, Monday-Friday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Keith Hendricks can be reached on (571) 272-1401. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Steve We in stein/ 

Primary Examiner, Art Unit 1794 
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